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ENGROSSED SUBSTI TUTE SENATE BI LL 6137

AS AMENDED BY THE HOUSE
Passed Legi slature - 2014 Regul ar Session
State of WAshi ngton 63rd Legislature 2014 Regul ar Session

By Senate Health Care (originally sponsored by Senators Conway,
Pearson, Parlette, and Kei ser)

READ FI RST TI ME 02/ 07/ 14.

AN ACT Relating to pharmacy benefit managers regardi ng
regi stration, audits, and nmaxi mrum al | owabl e cost standards; and addi ng
a new chapter to Title 19 RCW

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW_ SECTION. Sec. 1. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "dainm means a request from a pharmacy or pharmacist to be
rei mbursed for the cost of filling or refilling a prescription for a
drug or for providing a nedical supply or service.

(2) "Insurer" has the sanme neaning as in RCW48. 01. 050.

(3) "Pharmacist" has the sanme neani ng as in RCW18. 64. 011.

(4) "Pharmacy" has the sane neaning as in RCW18. 64. 011.

(5)(a) "Pharmacy benefit manager" nmeans a person that contracts
wi th pharmaci es on behalf of an insurer, a third-party payor, or the
prescription drug purchasing consortium established under RCW 70. 14. 060
t o:

(i) Process clainms for prescription drugs or nedical supplies or
provi de retail network managenent for pharmaci es or pharmaci sts;

p. 1 ESSB 6137. SL
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(ii1) Pay pharmacies or pharmacists for prescription drugs or
medi cal supplies; or

(ii1) Negotiate rebates with manufacturers for drugs paid for or
procured as described in this subsection.

(b) "Pharnmacy benefit nanager" does not include a health care
service contractor as defined in RCW48. 44. 010.

(6) "Third-party payor” neans a person licensed under RCW
48. 39. 005.

NEW SECTION. Sec. 2. (1) To conduct business in this state, a
pharmacy benefit manager nust register wwth the departnment of revenue's
busi ness |icensing service and annually renew the registration.

(2) To register under this section, a pharmacy benefit manager
must :

(a) Submt an application requiring the follow ng information:

(1) The identity of the pharmacy benefit manager;

(i1) The nane, business address, phone nunber, and contact person
for the pharmacy benefit manager; and

(ti1) Wiere applicable, the federal tax enployer identification
nunber for the entity; and

(b) Pay a registration fee of two hundred dol | ars.

(3) To renew a registration under this section, a pharmacy benefit
manager nust pay a renewal fee of two hundred doll ars.

(4) Al receipts fromregistrations and renewals coll ected by the
departnment nust be deposited into the business |icense account created
in RCW19. 02. 210.

NEW SECTION. Sec. 3. As used in sections 3 through 9 of this act:

(1) "Audit" means an on-site or renote review of the records of a
phar macy by or on behalf of an entity.

(2) "Cerical error” means a m nor error

(a) In the Kkeeping, recording, or transcribing of records or
docunments or in the handling of electronic or hard copies of
correspondence;

(b) That does not result in financial harmto an entity; and

(c) That does not involve dispensing an incorrect dose, anount or
type of nedication, or dispensing a prescription drug to the wong
per son.

ESSB 6137. SL p. 2
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(3) "Entity" includes:

(a) A pharmacy benefit manager;

(b) An insurer;

(c) Athird-party payor;

(d) A state agency; or

(e) A person that represents or is enployed by one of the entities
described in this subsection.

(4) "Fraud" neans knowingly and willfully executing or attenpting
to execute a schene, in connection with the delivery of or paynent for
health care benefits, itens, or services, that uses fal se or m sl eadi ng
pretenses, representations, or prom ses to obtain any noney or property
owned by or under the custody or control of any person.

NEW_ SECTION. Sec. 4. An entity that audits clainms or an
i ndependent third party that contracts wwth an entity to audit cl ains:

(1) Must establish, in witing, a procedure for a pharmacy to
appeal the entity's findings with respect to a claimand nust provide
a pharmacy wth a notice regarding the procedure, in witing or
el ectronically, prior to conducting an audit of the pharnmacy's cl ai ns;

(2) May not conduct an audit of a claim nore than twenty-four
nmont hs after the date the clai mwas adjudicated by the entity;

(3) Must give at least fifteen days' advance witten notice of an
on-site audit to the pharmacy or corporate headquarters of the
phar macy;

(4) May not conduct an on-site audit during the first five days of
any nonth wi thout the pharmacy's consent;

(5) Must conduct the audit in consultation with a pharmacist who is
licensed by this or another state if the audit involves clinical or
pr of essi onal judgnent;

(6) May not conduct an on-site audit of nore than two hundred fifty
uni que prescriptions of a pharmacy in any twel ve-nonth period except in
cases of alleged fraud,

(7) May not conduct nore than one on-site audit of a pharmacy in
any twel ve-nonth peri od;

(8 Mist audit each pharmacy under the sanme standards and
paraneters that the entity uses to audit other simlarly situated
phar maci es;

p. 3 ESSB 6137. SL
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(9) Must pay any outstanding clains of a pharmacy no nore than
forty-five days after the earlier of the date all appeals are concl uded
or the date a final report is issued under section 8(3) of this act;

(10) May not include dispensing fees or interest in the anmount of
any over paynent assessed on a claim unless the overpaid claimwas for
a prescription that was not filled correctly;

(11) May not recoup costs associated wth:

(a) Cerical errors; or

(b) O her errors that do not result in financial harmto the entity
or a consuner; and

(12) May not charge a pharmacy for a denied or disputed clai muntil
the audit and the appeal s procedure established under subsection (1) of
this section are final

NEW_ SECTION. Sec. 5. An entity's finding that a claim was
incorrectly presented or paid nmust be based on identified transactions
and not based on probability sanpling, extrapolation, or other neans
that project an error using the nunber of patients served who have a
simlar diagnosis or the nunber of simlar prescriptions or refills for
simlar drugs.

NEW SECTION. Sec. 6. An entity that contracts with an i ndependent
third party to conduct audits may not:

(1) Agree to conpensate the independent third party based on a
per cent age of the ampbunt of overpaynents recovered; or

(2) Disclose information obtained during an audit except to the
contracting entity, the pharmacy subject to the audit, or the hol der of
the policy or certificate of insurance that paid the claim

NEW SECTION. Sec. 7. For purposes of sections 3 through 9 of this
act, an entity, or an independent third party that contracts with an
entity to conduct audits, nust allow as evidence of validation of a
claim

(1) An electronic or physical copy of a valid prescription if the
prescri bed drug was, within fourteen days of the di spensing date:

(a) Picked up by the patient or the patient's designee;

(b) Delivered by the pharnmacy to the patient; or

ESSB 6137. SL p. 4
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(c) Sent by the pharmacy to the patient using the United States
postal service or other comon carrier

(2) Point of sale electronic register data show ng purchase of the
prescribed drug, nedical supply, or service by the patient or the
patient's designee; or

(3) Electronic records, including electronic beneficiary signature
| ogs, electronically scanned and stored patient records naintained at
or accessible to the audited pharmacy's central operations, and any
ot her reasonably clear and accurate electronic docunentation that
corresponds to a claim

NEW SECTION. Sec. 8. (1)(a) After conducting an audit, an entity
must provide the pharmacy that is the subject of the audit wth a
prelimnary report of the audit. The prelimnary report nust be
received by the pharmacy no later than forty-five days after the date
on which the audit was conpl eted and nmust be sent:

(1) By mail or common carrier with a return recei pt requested; or

(1i) Electronically with el ectronic receipt confirmation.

(b) An entity shall provide a pharmacy receiving a prelimnary
report wunder this subsection no fewer than forty-five days after
receiving the report to contest the report or any findings in the
report in accordance with the appeals procedure established under
section 4(1) of this act and to provide additional docunentation in
support of the claim The entity shall consider a reasonable request
for an extension of time to submt docunmentation to contest the report
or any findings in the report.

(2) If an audit results in the dispute or denial of a claim the
entity conducting the audit shall allow the pharmacy to resubmt the
claimusing any commercially reasonable nmethod, including facsimle
mail, or electronic mail.

(3) An entity nust provide a pharmacy that is the subject of an
audit with a final report of the audit no later than sixty days after
the later of the date the prelimnary report was received or the date
the pharmacy contested the report using the appeals procedure
established under section 4(1) of this act. The final report nust
i nclude a final accounting of all noneys to be recovered by the entity.

(4) Recoupnent of disputed funds from a pharmacy by an entity or
repaynent of funds to an entity by a pharnmacy, unl ess ot herw se agreed
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to by the entity and the pharmacy, shall occur after the audit and the
appeal s procedure established under section 4(1) of this act are final.
If the identified discrepancy for an individual audit exceeds forty
t housand dollars, any future paynents to the pharmacy may be w thheld
by the entity until the audit and the appeals procedure established
under section 4(1) of this act are final.

NEW SECTION. Sec. 9. Sections 3 through 9 of this act do not:

(1) Preclude an entity frominstituting an action for fraud agai nst
a pharnmacy;

(2) Apply to an audit of pharmacy records when fraud or other
intentional and willful msrepresentation is indicated by physical
review, review of clainms data or statenents, or other investigative
met hods; or

(3) Apply to a state agency that is conducting audits or a person
that has contracted with a state agency to conduct audits of pharmacy
records for prescription drugs paid for by the state nedi cal assistance
program

NEW SECTION. Sec. 10. (1) As used in this section:

(a) "List" neans the list of drugs for which maxi num all owabl e
costs have been establi shed.

(b) "Maximum allowable cost" neans the maxi mum anount that a
pharmacy benefit manager will reinburse a pharmacy for the cost of a
drug.

(c) "Multiple source drug" neans a therapeutically equival ent drug
that is available fromat | east two manufacturers.

(d) "Network pharnmacy” neans a retail drug outlet licensed as a
pharmacy under RCW 18.64.043 that contracts with a pharmacy benefit
manager .

(e) "Therapeutically equivalent” has the sane neaning as in RCW
69. 41. 110.

(2) A pharmacy benefit manager:

(a) May not place a drug on a list unless are is at |east two
t herapeutically equivalent nultiple source drugs, or at |east one
generic drug available fromonly one manufacturer, generally avail able
for purchase by network pharmacies from national or regiona
whol esal ers;

ESSB 6137. SL p. 6
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(b) Shall ensure that all drugs on a list are generally avail abl e
for purchase by pharnacies in this state from national or regional
whol esal ers;

(c) Shall ensure that all drugs on a list are not obsol ete;

(d) Shall nmake avail able to each network pharmacy at the begi nning
of the termof a contract, and upon renewal of a contract, the sources
utilized to determne the maxinum allowable cost pricing of the
phar macy benefit manager;

(e) Shall make a |ist available to a network pharmacy upon request
in a format that is readily accessible to and usable by the network
phar macy;

(f) Shall wupdate each list maintained by the pharmacy benefit
manager every seven busi ness days and make the updated |ists, including
all changes in the price of drugs, available to network pharmacies in
a readily accessi bl e and usabl e format;

(g) Shall ensure that dispensing fees are not included in the
cal cul ati on of maxi mum al | owabl e cost.

(3) A pharnmacy benefit manager nust establish a process by which a
networ k pharmacy may appeal its reinbursenent for a drug subject to
maxi mum al | owabl e cost pricing. A network pharmacy nmay appeal a
maxi mum al | owabl e cost if the reinbursenent for the drug is | ess than
the net anount that the network pharmacy paid to the supplier of the
drug. An appeal requested under this section nust be conpleted within
thirty calendar days of the pharmacy nmaking the claim for which an
appeal has been request ed.

(4) A pharmacy benefit manager nust provide as part of the appeals
process established under subsection (3) of this section:

(a) A tel ephone nunber at which a network pharmacy may contact the
pharmacy benefit manager and speak wth an individual who is
responsi bl e for processing appeal s;

(b) A final response to an appeal of a maxi num all owabl e cost
W t hin seven busi ness days; and

(c) If the appeal is denied, the reason for the denial and the
national drug code of a drug that may be purchased by simlarly
situated pharmacies at a price that is equal to or less than the
maxi mum al | owabl e cost.

(5 (a) If an appeal is upheld under this section, the pharmacy
benefit manager shall nmake an adjustnent on a date no |later than one

p. 7 ESSB 6137. SL
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day after the date of determnation. The pharmacy benefit manager
shall make the adjustnent effective for all simlarly situated
pharmacies in this state that are within the network.

(b) If the request for an adjustnent has cone from a critica
access pharnacy, as defined by the state health care authority by rule
for purposes related to the prescription drug purchasing consortium
establ i shed under RCW 70. 14. 060, the adjustnent approved under (a) of
this subsection shall apply only to critical access pharnaci es.

(6) This section does not apply to the state nedical assistance
program

NEW SECTION. Sec. 11. Sections 1 through 10 of this act
constitute a new chapter in Title 19 RCW

Passed by the Senate March 10, 2014.

Passed by the House March 5, 2014.

Approved by the Governor April 3, 2014.

Filed in Ofice of Secretary of State April 4, 2014.
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